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Introduction 


This booklet contains the text, in expanded form, of three 
lectures delivered in the University of Madras in March 1952, 
in accordance with the terms of the Sir Alladi Krishnaswami 
Aiyer Endowment. It was of course impossible in three lec- 
tures to do justice to so vast a subject as the Indian Consti- 
tution. All that could be done was to examine some of its 
peculiarities. Inevitably this produced an unbalanced survey, 
for many of the characteristics had to be omitted. A balanced 
survey would emphasize the following characteristics: 


1. The Constitution is lengthy, detailed and rigid; indeed 
the length and the degree of detail add considerably 
to its rigidity. This problem was examined in the first 
lecture, which has become Section II of this booklet. 

2. It contains both a Bill of Rights and a series of Direc- 
tive Principles of State Policy. The former is detailed, 
and there are special rules for enforcing Fundamental 
Rights. These matters were dealt with in the second 
lecture, which has become Sections III and IV of this 
booklet. 
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3. India has a federation with a strong centralizing ten- 
dency; the Constitution contains not merely the Con- 
stitution of the Union of India but also Constitutions 
for the States, which are placed under federal control. 
This is a vast subject, worthy not of a single lecture 
but of a whole course of lectures. It had nevertheless 
to be compressed into one lecture, which in this book- 
let has become Section V. Two paragraphs at the end 
have, however, been expanded into a Section VI. Even 
so, these sections are by no means comprehensive. 

4. Both in the Union and in the States, the principle of 
responsible government has been accepted. The Pres- 
ident in the Union, or the Governor or Rajpramukhin a 
State, is essentially a constitutional monarch. The ma- 
chinery of government is essentially British and the 
whole collection of British constitutional conventions 
has apparently been incorporated as conventions. The 
word ‘apparently’ has to be used because only past 
history and not the provisions of the Constitution pre- 
vents the President, the Governor or the Rajpramukh, 
as the case may be, from exercising the vast powers 
which are legally vested in him. No doubt any such 
exercise would bring him into conflict with his Min- 
istry and ultimately some modus vivendi’ would be 
needed. Nevertheless, it need not be that which has 
been adopted in the United Kingdom and copied in 


‘A way of living, especially a working arrangement to allow for peace- 
ful coexistence between two parties in spite of differences or unresolved 
disputes. 
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Canada, Australia, New Zealand, South Africa and Cey- 
lon. This subject is an interesting one, but of necessity 
it had to be omitted from the lectures. Its absence 
from this booklet will help to explain the selective na- 
ture of the subject-matter. The lectures deal with the 
characteristics which the lecturer found most inter- 
esting, not with characteristics in general. 


The peculiarity of the English constitutional lawyer is his 
emphasis upon institutions rather than on legal principles. 
His way to achieve democracy is to establish democratic 
institutions. England has never had a revolution like the 
French Revolution which compelled the establishment of a 
new constitutional foundation. Charles II was presumed in 
1660 to have succeeded on the death of his father in 1648; 
William and Mary replaced James II with only the explicit 
changes of the Bill of Rights; George I succeeded Anne under 
the Act of Settlement. The law has gradually been moulded 
to meet changing conditions, but its foundation has always 
been the common law. The English lawyer thinks of democ- 
racy not in terms of fundamental legal principles, but in 
terms of the franchise, the delimitation of constituencies, 
election law, the qualifications and disqualifications of Mem- 
bers of Parliament, responsible government, constitutional 
monarchy, and so on. He has never tried to express, and does 
not think of expressing, the fundamental ideas which are 
implicit in his Constitution. 

India has inherited the same tradition. Generally speak- 
ing, the Indian Constitution seeks to establish democratic 
institutions, not to express democratic ideas as legal prin- 
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ciples. Indeed, its detail and complication are due in large 
measure to an anxiety to regulate by the Constitution itself 
political institutions which other countries in the British 
tradition have regulated by ordinary law. In such a context 
Fundamental Rights and Directive Principles of State Pol- 
icy are incongruous. As the lectures emphasized even more 
definitely than the text indicates, an English lawyer shies 
away from them. He does not like Fundamental Rights: he 
prefers to establish a Government which will govern wisely 
and well and to hope for a vocal, active and virile public 
opinion which will ensure that liberty shall prevail without 
bureaucratic tyranny on the one hand and licence on the 
other. This dislike of general principles, which lawyers in 
many countries do not share, must be taken into considera- 
tion by those who read these lectures, as they were stressed 
to those who listened to them. 


In a discussion in which Sir Alladi Krishnaswami Aiyer 
himself took part, it was suggested that the lecturer had not 
laid sufficient emphasis on the environment in which the 
Constitution had to be drafted. The text shows that the sub- 
ject was not ignored. It is nevertheless true that a systematic 
exposition of the Indian Constitution would require a dis- 
cussion of the relations between the United Kingdom and 
India since 1917, or even earlier. It would not suffice to give 
a summary of the efforts to reach agreement. The problem 
is to study the emotions with which the atmosphere was 
charged while the Constitution was under consideration. 
India’s heritage from British rule was not merely a collec- 
tion of British ideas and institutions; it was also a complex 
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of emotions derived from a long political conflict in which 
many of the Indian leaders had suffered both in body and in 
mind. 


It is unlikely that a judicious history of this conflict can 
at present be written by anybody. Seen from Ceylon it had 
the essential characteristics of a Greek tragedy in which, 
from the moment when the actors appear on the stage, an 
unpleasant last act appears inevitable. The last act was not 
in fact as unpleasant as it might have been; but the partition 
of India and the conflicts which have arisen since, though 
far less important than many people had prophesied, have 
at least shown that the problem was by no means simple. 
What is wanted, though, is not so much a judgement on 
the centuries of British rule as a cautious analysis of the 
environment as it prevailed in 1947, for that environment 
is the explanation of much that is to be found in the Indian 
Constitution. If the lectures give inadequate attention to 
that environment, which is very probable, the explanation is 
that the lecturer is not qualified to express opinions of value. 
His visits to India have consisted of quick dashes to various 
universities, with quick dashes back to take up as soon as 
possible the urgent problems which Ceylon presented. 


To generalize on the basis of such inadequate experi- 
ence is dangerous. It would seem, though, that the principal 
relics of British rule were, in the first place, an admiration 
for, or at least an acquiescence in, the essential principles of 
British democracy and what Dicey called the Rule of Law; 
in the second place, though, there was a suspicion of gov- 
ernmental authority going much further than the normal 
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Englishman’s normal refusal to be ‘pushed around’ by bu- 
reaucrats. Before 1947 few Indians had the opportunity to 
say to the jack-in-office “Oo the ’ell d’you think you are?’. In 
Britain the official is frightened of the People with a capital P. 
In India the official represented Power with a capital P. The 
result in the Indian Constitution is a suspicion of the powers 
of government which will certainly prove embarrassing. 


Sir Alladi correctly pointed out that the use of Funda- 
mental Liberties was really determined by the arrangement 
under which the Constituent Assembly for undivided India 
was set up, and that when once the appropriate committee 
was functioning it was inevitable that a Bill of Rights should 
be inserted. On the other hand, it is wise not to use too much 
imagination in discussing British policy. The members of 
the Home Civil Service are much like the Indian members of 
the former Indian Civil Service. India was a Problem with a 
capital P, a Problem for which civil servants had to propose 
solutions that would not raise unanswerable questions in 
the House of Commons. After 1939 the Problem was to get 
rid of the Problem; and the opinion of the Indian National 
Congress that the problem of minorities could be met by a 
Bill of Rights was a gift to the civil servant. It offered the line 
of retreat for which Ministers were looking. We are back to 
the Greek tragedy: a Bill of Rights is not necessarily good 
because it is inevitable. 


The function of a university lecturer is to make people 
argue, for by argument they reach understanding. These 
lectures fulfilled this purpose; but that was due as much 
to the audience as to the lecturer. It was a very responsive 
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audience. Never once did it fail to take a point; never once, 
therefore, was it necessary — as it usually is — to make the 
same point again in order to drive it. home. The process 
of lecturing was truly enjoyable, for a lecturer who has an 
appreciative audience is like a craftsman who produces an 
article which others think to be beautiful. The lectures are 
now being published, even in this crude condition, in the 
hope that the argument will continue. 

The purpose of the lectures was to give an appreciation of 
part of the work of the Constituent Assembly. The text used 
was that approved by the Assembly. Notes have now been 
added to bring in the amendments made by the Constitution 
(First Amendment) Act, 1951. No attempt has been made to 
take account of judicial interpretation: that is a field into 
which an English lawyer resident in Ceylon dare not venture. 
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Rigidity 


Bryce and Dicey have made us familiar with the classification 
of Constitutions into flexible and rigid. That classification, 
as normally understood, is, however, too simple. Flexibility 
or rigidity is necessarily a question of degree. The British 
Constitution is extremely flexible not only because any part 
of it can be changed by Act of Parliament but also because so 
little of it is expressed in law at all. The principles of consti- 
tutional monarchy and Cabinet Government, the relations 
between the Cabinet and Parliament, the relations between 
Ministers and public servants, and so on, are all regulated 
by conventions, which adapt themselves to changing con- 
ditions as they arise. A Constitution which can be changed 
only by some special formality is necessarily more rigid than 
one which can be changed by ordinary legislation: but the 
degree of rigidity depends upon two factors. First, it de- 
pends on the degree of difficulty in the amending process: 
that is, what more is needed for a constitutional amendment 
than for a piece of ordinary legislation. Secondly, it depends 
upon the content of the Constitution. What makes the In- 
dian Constitution so rigid is that, in addition to a somewhat 
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complicated process of amendment, it is so detailed and cov- 
ers so vast a field of law that the problem of constitutional 
validity must often arise.” 

It should first be pointed out that there are very few pro- 
visions which allow alterations by simple majority. Con- 
stitutions which have special amendment clauses usually 
contain a number of provisions which are expressed to be in 
force ‘until Parliament otherwise provides’. The only provi- 
sions of this character appear to be: 


1. Articles 2, 3 and 4, which enable Parliament by law to 
admit new States, form new States by altering bound- 
aries, and accordingly amend the First and Fourth 
Schedules. 

2. Article 73 (2), which retains certain powers in the 
States until otherwise provided by Parliament. 

3. Articles 75, 97, 125, 148, 164 (5), 221 (2), which permit 
amendment of the Second Schedule. 

4. Article 100 (3), which prescribes the parliamentary 
quorum until Parliament otherwise provides. 

5. Article 105 (3) which prescribes parliamentary privi- 
lege until it is defined by Parliament. 


The argument that the British Constitution is rigid because much 
legislation has remained unaltered for centuries will not hold water. 
That legislation can be changed as easily as a Dogs Act. The fact that 
British people are conservative in many matters, especially those affect- 
ing the monarchy, is irrelevant. The suggestion is not that the Indian 
Constitution ought to be changed every morning, like underclothes in a 
Madras (or Colombo) climate, but that it stops people from changing 
when they would like to change. 


10 


SOME CHARACTERISTICS OF THE INDIAN CONSTITUTION 


6. 


10. 


11. 


12. 


13. 


14. 


Article 106, which prescribes the salaries and al- 
lowances of Members of Parliament until Parliament 
provides for them. 

Article 118 (2) which prescribes rules of procedure un- 
til they have been made by the two Houses. 


. Article 120 (2), which omits English as a parliamentary 


language after 15 years, unless Parliament otherwise 
provides. 


. Article 124 (1), which provides that there shall not be 


more than seven puisne judges in the Supreme Court 
until Parliament otherwise provides. 

Article 133 (3), which prevents an appeal from a single 
judge of a High Court to the Supreme Court, unless 
Parliament otherwise provides. 

Article 135, which confers certain jurisdiction on the 
Supreme Court unless Parliament otherwise provides. 
Article 169 (1), which confers a power to abolish the 
Legislative Council of a State in certain conditions. 
Article 242 (1), which continues the constitution and 
functions of the Coorg Legislative Council. 

Articles 343 (3) and 348 (1), which provide some flexi- 
bility in the official languages. 


In a few cases there are similar provisions enabling the 


Legislature of a State to modify constitutional provisions. It 
will be seen that the provisions are few, and in the main 


unimportant. The exception is the power to create new 
States which indicates a weakness of the States against the 
Union. 


The amending clause is Article 368. A constitutional 
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amendment requires (a) a majority of the total membership 
in each House; and (b) a majority of not less than two-thirds 
of the members present and voting in each House. 

This means that one-third of either House can defeat 
a constitutional amendment by voting against it. If one- 
quarter votes against and one-quarter abstains from voting 
the amendment is again obstructed. What is more, if the 
amendment relates to what may be called the federal clauses, 
specified in the article, it requires not only an absolute major- 
ity in each House and a two-thirds majority of those present 
and voting but also ratification by the Legislatures of onehalf 
of the Part A and Part B States. 

What makes the Indian Constitution so rigid, though, 
is not merely the difficulty of passing an amendment, but 
also the length and detail of the Constitution. It contains 
395 articles and eight schedules, the whole occupying 251 
octavo pages?. It must be the largest and most detailed Con- 
stitution in the world. If we ask why this is so we find several 
explanations:— 


1. This is a federal Constitution which prescribes not 
only a Constitution for the Union, but also Constitu- 
tions for the States. Part VI, which contains 86 articles, 
is in reality a standard Constitution for Part A States, 
which neither a State Legislature nor the Parliament 
of the Union can amend. Part VII, which contains only 
one article, applies Part VI to Part B States. Parts VIII, 


3As amended up to 1 September 1951, it contains 397 articles and nine 
schedules, occupying 254 pages. 
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IX and X, containing six articles, apply to Part C States 
and other special areas, and bring in the Fifth and 
Sixth Schedules. 

2. The relations between the Union and the States are 
unusually complicated. Part XI contains 19 sections 
and incorporates the Seventh Schedule, but financial 
relations are covered by Part XII, which contains 37 
articles. 

3. The Constituent Assembly has thought fit to include 
not only a Bill of Rights occupying 244 articles, but 
also Directive Principles of State Policy, occupying 16 
articles. 

4. Some matters which could have been dealt with by 
ordinary legislation, such as the organization of the 
judicial authorities, have been included in the Consti- 
tution. The Union judiciary occupies 24 articles and 
the judiciary in the States requires another 24 articles. 

5. There are problems peculiar to India which, in the 
opinion of the Constituent Assembly, required specific 
constitutional enactment. They include the public 
services (dealt with in Part XIV — 16 articles); special 
classes like Anglo—Indians, Scheduled Castes, Sched- 
uled Tribes (dealt with in Part XVI — 13 articles); and 
official languages (dealt with in Part XVII — 9 articles 
and one schedule). 

6. Partly because of the federal system and partly be- 
cause of the inclusion of a Bill of Rights, it has been 
thought necessary to include emergency provisions 


4Now 26 articles and one schedule. 
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covering 9 articles. 


Allowing for duplications, the above list contains 260 
articles and four schedules or roughly two-thirds of the 
whole Constitution. 

Flexibility is regarded as a merit and rigidity a defect 
because it is impossible for the framers of a Constitution to 
foresee the conditions in which it would apply and the prob- 
lems which will arise. They have not the gift of prophecy. 
When the Constitution of the United States was framed, it 
was quite impossible for the framers to know that ‘trade 
and commerce between the States’ would be carried on by 
railway, motor transport and aeroplane. The Bill of Rights 
was not drafted in contemplation of the development of 
Hollywood and television. Nor are changes in ideas less rev- 
olutionary. The ‘American way of life’ is a product of the 
conditions of this generation as well as of past history. The 
Congress of the United States has to take the lead in poli- 
cies affecting Europe and Asia which nobody in the thirteen 
colonies could have contemplated. 

A Constitution has to work not only in the environment 
in which it was drafted but also centuries later. It must 
therefore be capable of adaptation to new conditions as they 
arise. Besides, Governments and Parliaments are no longer 
allowed to play the passive role of keeping the ring for com- 
peting interests; they have to take an active part in social and 
economic development. Every constitutional provision re- 
lating to an organization is a fetter upon its action, whether 


5As amended, 262 articles and five schedules. 
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it prescribes its membership or its procedure. The fact that 
such a fetter is desirable now does not imply that it will be 
equally desirable a century hence. The ideas upon which 
a Constitution is based in one generation may be spurned 
as old-fashioned in the next. Nobody today would accept 
the incredible inefficiency of the separation of powers as 
Madison understood it. 


The golden rule for constitution-makers, therefore, is 
never to put in anything that can safely be left out. The 
fact that a provision is thought to be desirable does not im- 
ply that it should be inserted in the Constitution. It is easy 
enough to enact it by ordinary legislation. The question to 
be asked is whether it is desirable to make the provision 
binding upon succeeding generations. Nobody can answer 
that question with assurance. 


It will be seen that the problem has two aspects. If a Con- 
stitution can be amended easily there is no great objection to 
inserting in it provisions which may have to be amended. If 
it cannot be amended easily it should be as short and as sim- 
ple as possible. What the Constituent Assembly has done is 
to produce a long and complicated document which cannot 
easily be amended. It is quite obvious that there are clauses 
which do not need to be constitutionally protected. An exam- 
ple taken at random is article 224, which empowers a retired 
judge to sit in a High Court. Is that a provision of such con- 
stitutional importance that it needs to be constitutionally 
protected, and be incapable of amendment except with the 
approval of two-thirds of the members of each House sitting 
and voting in the Union Parliament? 
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The justification for the inclusion of large chunks of what 
would otherwise be regulated by ordinary legislation is dis- 
cussed in this and the subsequent lectures, but it may be 
asked in general terms why the Constituent Assembly did 
not set out with the idea of making the Constitution as short 
and as simple as possible. The answer is to be found, I think, 
in the constitutional history of India under British rule. The 
Constitution derives directly from the Government of In- 
dia Act, 1935, from which in fact many of its provisions were 
copied almost textually. That Act was the largest ever passed 
by the Parliament of the United Kingdom, and its main pur- 
pose was to transfer power, subject to numerous so-called 
safeguards, from British officials to Indian politicians. It 
had therefore to create a new federal Legislature and at the 
same time to reform provincial government and to establish 
new relations with what were then called the States. The 
Government of India had been an autocracy whose powers 
were at first limited in the interest of British politicians and 
subsequently in the interest of Indian politicians. The prob- 
lem in 1935 was to redistribute the powers of government 
along the lines approved by the Round Table Conference and 
the Parliament of the United Kingdom. No distinction was 
drawn between matters of a constitutional order and mat- 
ters of a merely administrative or judicial character. The Act 
of 1935 was an ordinary Act of the Parliament of the United 
Kingdom, designed to amend that part of the law of England 
which applied to British India. It could be amended, like a 
Dogs Act, by a subsequent Act of the same Parliament. It 
was fundamental law for British India, but it was also a part 


16 


SOME CHARACTERISTICS OF THE INDIAN CONSTITUTION 


of the ordinary law of Britain, that part of it which regulated 
the government of Britain’s Indian dependency. 

The new Constitution has an entirely different charac- 
ter. Itis fundamental law which cannot be changed like the 
ordinary law. It was therefore necessary for the Constituent 
Assembly to decide a question which had never faced the 
Parliament of the United Kingdom, what rules ought to be 
enacted as fundamental law and what ought to be enacted 
as ordinary law. It seems that the Assembly did not seriously 
address itself to that task. It asked itself a different question: 
What rules are desirable in independent India ? 

A second reason for making the Constitution inclusive 
rather than exclusive arises from a characteristic which In- 
dia shares with all other countries, but which was of special 
importance in India. Inevitably every Constitution ‘dates’. 
The controversies of the immediate past dominate thought; 
those of the future are as yet unknown. If we ask ourselves 
what controversies dominated the minds of the Constituent 
Assembly we shall find out why certain constitutional prob- 
lems are dealt with in detail, while others are barely men- 
tioned. 


1. India obtained independence after a long controversy 


6 on the one 


between the leaders of Indian opinion 
side and the governmental authorities’ on the other. 


The leaders had been ‘agin® the Government’ for a 


®Indian politicians who demanded independence from British colo- 
nial rule. 

7Colonial government of British India. 

Sagainst. 
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generation. Many of them had suffered terms of im- 
prisonment. Since the law had been an instrument 
of the governing power this experience might have 
led to a suspicion of all law, to the acceptance of an- 
archical theories, or at least to a belief that law was 
inconsistent with liberty. In fact, however, it led to 
the opposite conclusion, that the powers of govern- 
ment ought to be rigidly limited by law. Though the 
Governments already in being were responsible Gov- 
ernments, the experience of the Indian leaders had 
been with irresponsible Governments. The experi- 
ence of Britain has been that public opinion keeps a 
responsible Government in check: but India has not 
shared that experience and therefore the Constituent 
Assembly, without making its theory articulate, as- 
sumed that government ought to be closely regulated 
by law. 


. The case for not granting independence to India was 
based mainly on the assertion that Indians were so 
divided by religion, race, caste and language that 
democratic government could not work. Indian 
opinion could not and did not accept that thesis. 
On the contrary it asserted that these elements 
of diversity had been grossly exaggerated, if not 
fomented, by the British rulers in order to keep 
themselves in power. Though there are provisions 
of the Constitution which recognize the existence 
of communal problems, they are neither numerous 
nor important. In the main it, so to speak, plays 
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down communalism: and it is a remarkable fact that 
Ceylon, which for historical reasons suffered less from 
communalism than India did, has by its Constitution 
given greater recognition to communal problems. 
The official answer of the Indian National Congress 
to the communal argument was that it was simply a 
problem of fundamental liberties. Communalism is, 
or ought to be, irrelevant to politics; it is a cultural 
differentiation which will solve itself if the individual 
is given his freedom. Hence the solution to the 
problem is to limit the powers of government, not to 
enshrine communalism in the law. 


By 1946, too, Britain had accepted the Indian argu- 
ment. Anxious to find a solution to the problem which 
would satisfy both Hindus and Muslims, the British 
Government had recourse, inter alia, to the doctrine 
of fundamental liberties. In the areas where Hindus 
were in a majority the Muslims would be protected by 
a Bill of Rights: in areas where the Muslims had a ma- 
jority the Hindus would similarly be protected. The 
Constituent Assembly of 1946 therefore established 
a committee, and the machinery thus created contin- 
ued under its own momentum into the Constituent 
Assembly of 1947. 


3. One of the principal effects of British rule was to im- 
pose the western class system upon an eastern social 
system based mainly upon caste. If India had gradu- 
ally adapted itself to the ways of the western world 
itis probable that the caste system would gradually 
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have been modified. The imposition of western ideas, 
however, created a new social problem, a class divi- 
sion which was also a language division. I speak with 
some hesitation on this subject, because it is probably 
more important in Ceylon than in India and there- 
fore I tend to exaggerate it. It has in any case been 
regarded more as a language problem than as a social 
problem. Mahatma Gandhi certainly regarded it as 
a social problem, but his remedy, the repudiation of 
industrialization, is economically impracticable and 
has been rejected by Indian opinion. It therefore ap- 
pears in the Constitution as a language problem, the 
use of English by the wealthier classes. As such, it is 
exceedingly complex. On the one hand the English 
language has made the nationalist movement possi- 
ble, and that political infant, the student politician, 
lisps the language of Burke and John Stuart Mill. On 
the other hand English is not only a badge of class but 
also a relic of British rule. Hence arose the need for 
the complex language provisions which would nor- 
mally have been regulated by ordinary law and not by 
constitutional law. 


. Fundamentally, though, the class system is not a lan- 
guage problem but an economic problem. It is at least 
as acute in India as in eastern Europe, for India con- 
sists essentially of a vast village population, living in 
conditions of great penury, and a small urban middle 
class. It is not true that the Indian villager has noth- 
ing to lose but his chains. He can lose his land, and if 
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he does he loses himself and his family. Nevertheless 
the class conflict of the West is present, and it is acute 
in the towns even if it is not very evident in the vil- 
lages. Inevitably some Indian politicians have sought 
solutions in the collectivist ideas of the West. These 
ideas are of course in conflict with the individualist 
ideas which arose out of the nationalist movement. 
Essentially the Indian Constitution is an individualist 
document. Its prophets are Burke, Mill and Dicey: yet 
some at least of the members of the Constituent As- 
sembly thought in collectivist terms. The result is a 
curious dichotomy. On the one hand the individual- 
ism of the nineteenth century has sought to limit the 
powers of government in the interest of liberty; on the 
other hand the collectivism of the twentieth century 
has sought to expand the powers of government in 
order that the State may regulate economic life and 
incidentally restrict liberty. In such conditions, com- 
promise and complexity were inevitable. 


5. One of the controversies of British India was the exer- 
cise of both administrative and judicial functions by 
the same officers. The validity of the distinction is at 
least arguable, and certainly it has not been possible 
to draw it in Britain. Though he is commonly credited 
with the honour, Montesquieu drew no such distinc- 
tion. It is true enough that the concentration of power 
is dangerous to liberty, and Montesquieu said little 
more than that. Montesquieu of course had in mind 
the highly centralized administration of the French 
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Empire, not the English Justice of the Peace, who is by 
no means a tyrant and whose functions show a nice 
confusion of administrative and judicial. In British In- 
dia, though, the fear of tyranny existed locally, as well 
as in Calcutta or New Delhi. Owing to the vastness 
of India and the feebleness of its system of commu- 
nications, the Collector was virtually a local dictator 
whose rule might be beneficent and on the other hand 
might not. In either case he secured little sympathy 
from the local Congress politicians. 


The doctrine of the separation of powers has therefore 
received a new interpretation in India. It requires not merely 
the independence of the superior courts, but also a differen- 
tiation of local functions. Judicial administration, even at 
the lower levels, has become a subject of constitutional im- 
portance. It seems that the complexity of the judicial clauses 
of the Constitution is due to this theory, that judicial ad- 
ministration is so important that it must be dealt with by 
constitutional law and not merely by ordinary law. 

In this connexion attention should be drawn to a charac- 
teristic of the Constituent Assembly which is quite peculiar. 
Litigation is one of the major industries of India. Also the 
legal profession has been one of the easiest to enter. A medi- 
cal practitioner has to walk the wards and learn his job; an 
accountant has to serve an apprenticeship; a business man 
has to learn his job in the office and the factory; a lawyer has 
merely to join a Law College and pass examinations, and 
even where reading in chambers has been compulsory there 
has been no real check on efficiency. What is more, lawis the 
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only profession which may be easily combined with politics. 
The Lawyer-—Politician has therefore played a more impor- 
tant part in Indian politics than in the politics of any country 
in the world. As a lawyer, I cannot raise objections to this 
practice, though it must be confessed that there is danger 
in it, for the Lawyer—Politician is sometimes neither a good 
lawyer nor a good politician. Whether the dominance of the 
Constituent Assembly by the Lawyer—Politician has been 
good for India must be left for history to say. What can at 
present be said is that it has added to the complexity of the 
Constitution. It is noticeable, too, that the Constitution is 
dominated by a view of constitutional law which most con- 
stitutional lawyers now regard as outmoded, a view which 
derives from the works of Albert Venn Dicey. He was one 
of the ablest constitutional lawyers which England has pro- 
duced, and a most persuasive writer because he knew how 
to over-simplify. I doubt whether he is a good guide for the 
constitution-maker in the twentieth century. 


On the other hand there is also some evidence of the 
influence of the new generation of constitutional lawyers, 
among whom I suppose I may be counted. As a result of 
Board of Education v. Rice (1911) and Local Government Board 
v. Arlidge (1915), Dicey himself began to doubt whether his 
analysis, which was originally made in 1885, accorded with 
the modern law. The post-war generation of students was 
taught that there were qualifications and modifications to 
be made to Dicey’s thesis. When that generation reached 
sufficient maturity to express its own views, it did more than 
add qualifications and exceptions. It began to study fields of 
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law which Dicey had neglected and to approach more nearly 
to the continental concept of administrative law (which Dicey 
had misunderstood — as Jéze pointed out). Taking that con- 
cept, it found that — contrary to Dicey’s view — there was 
an ever-growing volume of administrative law. Like Dicey, it 
was interested in contentieux administratifs; but, unlike Dicey, 
it was also interested in the comparable rules of English law, 
which had grown up around the prerogative writs. To suggest 
that the Indian lawyers had accepted this new view of admin- 
istrative law would be an exaggeration; but certainly there 
was anew emphasis on the prerogative writs which could not 
be traced to Dicey. Though no English lawyer would have 
thought of putting the prerogative writs into a Constitution, 
the Constituent Assembly did so. It is personally of interest 
to me to discover that some of those who are making the 
most profit from this exaltation of the prerogative writs are 
my students. 


These various factors have given India a most compli- 
cated Constitution. Those of us who claim to be constitu- 
tional lawyers can look with equanimity on this exaltation 
of our profession. But Constitutions are intended to enable 
the process of government to work smoothly, and not to pro- 
vide fees for constitutional lawyers. The more numerous the 
briefs the more difficult the process of government becomes. 
India has perhaps placed too much faith in us. 


One remarkable omission from the Constitution needs 
to be specially studied, since it seems to illustrate the above 
analysis. The Government of India Act, 1935, like its predeces- 
sors, assumed the strength of communalism and therefore 
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provided detailed rules for the distribution of seats. The In- 
dian National Congress repudiated all forms of communal 
representation. Accordingly the new Constitution ignores 
the communal problem except for the few temporary provi- 
sions for Scheduled Castes, Scheduled Tribes, and Anglo-—In- 
dians contained in Part XVI. Adult suffrage is provided for 
by article 326, and the size of a constituency is dealt with by 
article 81; but the delimitation of constituencies is governed 
by ordinary legislation in accordance with article 327. Now 
this is very odd, because one would have thought this to be 
a function of the greatest constitutional importance. Britain 
allows it to be regulated by ordinary legislation, but Britain 
is almost unique in its trust in its politicians. 


In Britain the fundamental political division is between 
the working classes and the salaried classes. Owing to the 
very considerable industrial development, the middle class 
is very large and it holds the balance of power. The prevailing 
wind being from the south-west, the residential areas are in 
the west and the industrial areas in the east. Consequently, 
if a small town has two constituencies, a division into east 
and west will usually produce one Labour Member and one 
Conservative. If, however, the division is into north and 
south, both seats will be doubtful. As the pendulum swings, 
both constituencies will be Labour; at the next election, both 
may be Conservative. 


This simple example shows the political importance of 
delimitation. In India there is not only the division caused 
by class (which is also a division based upon English educa- 
tion and other western conventions); there are also divisions 
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caused by religion, race, caste and language. Delimitation 
must thus be a most delicate task, with almost infinite possi- 
bilities of abuse. Yet the Constituent Assembly chose to leave 
this task to ordinary legislation passed by a simple majority, 
while a retired High Court Judge cannot return to the Bench 
unless a provision of the Constitution authorizes him. 

Moreover, the effect of a system of single-member con- 
stituencies is invariably to give a preference to the prevailing 
majority. In Britain the representation of the successful ma- 
jority is increased. In Asia there is grave danger that voting 
will be on communal lines and accordingly that communal 
minorities will be inadequately represented. Ceylon guarded 
against this problem in its Constitution, while India appar- 
ently believed it to be unimportant. 
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The idea of the Directive Principles of State Policy was taken 
from Eire?, which in turn took it from the Constitution of 
Republican Spain. These preceding examples are significant: 
they came from countries whose peoples are predominantly 
Roman Catholic, and the Roman Catholics are provided by 
their Church not only with a faith but also with a philosophy. 
This does not mean that the peoples were agreed on the 
application of their philosophy. On the contrary, in Spain the 
Republican Constitution was followed by civil war; in Eire 
Mr de Valera was accused of writing into the Constitution 
the policy of his own party. 

In substance, though, the idea of a statement of funda- 
mental political principles is older than the Spanish Repub- 
lic. In a sense, the American Declaration of Independence 
is such a document. It has been a source of inspiration to 
citizens of the United States of America for nearly two cen- 
turies. On the other hand, the ‘self-evident’ propositions 
with which it begins are no longer self-evident. They are 
regarded as emanations from a political doctrine which is 


9Eire is Irish for Ireland. 
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no longer widely held. Again, the Declaration of the Rights 
of Man and Citizen"? annexed to the Constitution of 1791, 
though not subsequently re-enacted, is regarded by French 
lawyers as implicit in the popular sovereignty on which they 
found, and indeed by which they legitimate, their successive 
Constitutions. The influence of this Declaration has been 
even more profound than that of the Americans, for it was 
a formulation of the principles which freed a large part of 
Europe from tyranny. 

One must beware of substituting English pragmatism 
for political philosophy, for even pragmatism is a philosophy. 
Nevertheless, though truth may be one and indivisible, the 
formulation of it varies from age to age and even from person 
to person in the same age. The source of the propositions 
in Part IV of the Indian Constitution is very obvious. The 
ghosts of Sidney and Beatrice Webb stalk through the pages 
of the text. Part IV of the Constitution expresses Fabian so- 
cialism without the socialism, for only ‘the nationalization 
of the means of production, distribution and exchange’ is 
missing: but nationalization for the Fabians was a means 
to an end and not the end itself; the end is quite adequately 
expressed in the Constitution. It is true that others besides 
the Webbs have expressed some of these ideas. Articles 38 
and 39 of the Constitution seem to be based on article 45 
of the Constitution of Eire, which in turn comes from the 
Papal Bulls". Even so, the slight changes of language are sig- 


*°The Declaration of the Rights of Man and of the Citizen, set by 
France’s National Constituent Assembly in 1789, is a human civil rights 
document from the French Revolution. 

“A papal bull is a type of public decree, letters patent, or charter 
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nificant. The references to charity, private ownership, free 
competition and the control of credit have been removed. 
The Papacy has been insistent upon private enterprise; the 
Fabians regarded public ownership as essential; the Indian 
Constitution leaves the question open. The subsequent pro- 
visions are essentially Fabian except article 40, dealing with 
village panchayats, the references to the Scheduled Castes 
and the Scheduled Tribes in article 46, and the insistence 
upon prohibition in article 47. In certain articles the empha- 
sis is Indian, but the substance is Fabian. 

The line of thought which the Constitution has followed 
was created in England during the course of the nineteenth 
century. It began with Jeremy Bentham, was developed by 
the Radical Movement in and out of Parliament and was 
taken over by the Liberal Party after 1867. It dominated 
that party after the Liberal Unionists left in 1886, and most 
of the propositions laid down by the Constitution would 
have been accepted by the Liberal Government of 1906 to 
1914. Meanwhile the Labour Party had been formed, mainly 
under Fabian influence, and that party took over the pro- 
gramme, with the addition of Fabian socialism, after 1918. 
The connexions between this movement and the Industrial 
Revolution have been well brought out in Dicey’s Law and 
Opinion in England in the Nineteenth Century. Very likely the 
same ideas will be dominant in India for the next genera- 
tion. Notwithstanding the insistence of Mahatma Gandhi 
on cottage industries and village crafts, it is plain that India 


issued by a pope of the Catholic Church. It is named after the leaden seal 
that was traditionally appended to the end in order to authenticate it. 
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cannot feed its rapidly rising population, and still less raise 
the appallingly low standard of living, unless there is rapid 
industrialization. 


It may be, therefore, that the ideas expressed in Part IV 
of the Constitution will survive for a generation. Some of 
them may even survive for a longer period, just as — as I 
shall suggest presently — the ideas of the French Revolu- 
tion and right-wing liberalism have survived in Part III of 
the Constitution. On the other hand, the question may be 
raised whether it is worth while to insert in a Constitution 
a collection of political principles which obviously derive 
from English experience in the nineteenth century and are 
deemed to be suitable for India in the middle of the twenti- 
eth century. The question whether they are suitable for the 
twenty-first century, when the Constitution may still be in 
operation, cannot be answered; but it is quite probable that 
they will be entirely outmoded. Experiments in the use of 
atomic energy have reached an advanced stage and, if they 
succeed, they will revolutionize the economic problem. If 
communism survives into the next century, which in view 
of its origin in the early period of English industrialization 
seems unlikely, India may be communist and emphasize not 
the Benthamite and Fabian line of thought but the Marxist 
and Leninist line. In any case the references to international 
law may have become obsolete because there may be no na- 
tions. In short, this Part of the Constitution is the product of 
time and circumstance. Time moves on and circumstances 
change rapidly. 


The answer that may be given is, no doubt, that this Part 
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does not matter. Article 37 tells us that the provisions con- 
tained in this Part shall not be enforceable in any court. Some 
of them are obviously pious aspirations. It may be doubted 
whether the State will, by 1961, provide ‘free and compulsory 
education for all children until they complete the age of four- 
teen years’. Probably nobody in the Constituent Assembly 
wanted to provide free and compulsory education for in- 
fants in arms, though they appear to be ‘children’ within the 
meaning of the Constitution. Nor is there anything particu- 
larly significant about the age of 14, save that most countries 
(following the example of Britain until 1945) have fixed that 
age. 


In any case, it is plain that this Part does matter. Arti- 
cle 37 also asserts that the principles laid down in Part IV 
are ‘fundamental in the governance of the country and it 
shall be the duty of the State to apply these principles in 
making laws’. This may be another pious aspiration, but 
we are in the realm of politics in which piety, or at least the 
appearance of piety, helps to capture votes. The so-called 
progressive ideas of one generation are the so-called reac- 
tionary ideas of the next. Most Constitutions, like most men 
and women, grow more respectable as they grow older. They 
become part of ‘our glorious heritage’. India, like the United 
States, will have to revere the Constitution and the flag be- 
cause it has replaced a monarchy by an elected President, 
who will usually be a retired party politician. The fact that a 
proposition is in the Constitution will be a good argument 
against a different proposition that is notin the Constitution. 
Possibly within a generation some conservative politician 
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will demand the Constitution, the whole Constitution, and 
nothing but the Constitution. ‘We do not want to change 
the laws of England’, said the conservative lords under that 
reforming monarch, Henry II. India would not be copying 
the British Constitution if they had been taken seriously. 
Some day, perhaps, the die-hards will say ‘We do not want 
to change the Constitution of India’. 
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Part IV of the Constitution deals with the positive obligations 
of the State towards its citizens; Part III, which is entitled 
Fundamental Rights, deals with its negative obligations. The 
name itself is a little old-fashioned and perhaps not very 
appropriate. Indeed, sometimes it is very inappropriate. The 
rule in article 18, incorrectly summarized by the marginal 
note as ‘abolition of titles’, that no title, not being a military 
or academic distinction, shall be conferred by the State, is 
apparently part of a ‘right to equality’. It seems to be no 
breach of the right to equality if Sri John Brown becomes Dr 
John Brown, or General John Brown, or Pandit John Brown, 
or Mr Justice Brown or Rotarian John Brown or even Sri John 
Brown, M.B.E., or if he rolls around in a gold-plated car, or 
loads his wife with jewellery and silk saris; but if, like the 
present lecturer, he becomes an impecunious knight, the 
right to equality is broken. In whom is this right vested? 
It cannot be in Sri John Brown; it is neither in rem nor in 
personam, neither corporeal nor incorporeal. It is in fact not 
aright at all, but a restriction on executive and legislative 
power. 
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So, it seems, are all these so-called ‘rights’, with a few 
exceptions. These exceptions are: 


1. The rule in article 15 (2) that no citizen shall, on 
grounds only of religion, race, caste, sex, place of birth 
or any of them, be subject to any disability, restriction 
or condition with regard to access to shops, public 
restaurants, and so on, is apparently not a restriction 
on executive and legislative power only, because it 
is a general restriction. It imposes a duty on owners 
and occupiers and vests a corresponding right in a 
citizen, a right in rem, which if broken, creates a right 
in personam, enforceable by legal proceedings under 
article 32. 

2. The abolition of untouchability by article 17 does not 
create rights. It removes a social disability, but it is 
not merely a restriction on legislative and executive 
power. 

3. Clauses (3) and (4) of article 18, relating to titles con- 
ferred by foreign States, presents, emoluments, etc., 
create restrictions on public officers which in most 
States are imposed by administrative regulation. Inci- 
dentally, their meaning is not at all clear. A Compan- 
ionship of an Imperial Order, such as the Bath or the 
Star of India, is strictly speaking neither a title nor an 
office. Its status is almost exactly the same as, say, a 
Fellowship of the Royal Society or a Fellowship of the 
Royal College of Surgeons. The only difference is that 
C.B. or C.S.I. is conferred by the Queen, while F.R.S. or 
F.R.C.S. is conferred by a body corporate authorized 
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by the Queen. 

4. The restrictions on traffic in human beings in article 
23 and on child labour in article 24 apparently impose 
duties on private persons. 


With these exceptions, the so-called Fundamental 
Rights are restrictions on legislative, executive and, in a 
few cases, judicial powers. They are all liberties allowed 
by English law. As Dicey pointed out long ago, the right of 
public meeting merely means that there are few restrictions 
on the liberty of A, B, C, D, etc., to meet together. In other 
words, there is no duty imposed on A, B, C, D, etc., not 
to meet together for a lawful purpose. What the Indian 
Constitution seems to do is to prevent encroachment on 
this liberty, or in other words not to create fundamental 
rights but to protect fundamental liberties. 

It is, however, by no means clear that the Constitution 
does not succeed in converting the fundamental liberties 
into fundamental rights, rights against the State and some- 
times, as I have already mentioned, rights against private 
persons. If this has happened, it may have happened by ac- 
cident, for no clear legal theory peeps out of the provisions 
of Part III, and possibly the draftsman had no clear theory 
in mind. Article 13 is consistent with the traditional theory, 
that a Bill of Rights is a restriction on legislative power. To 
use the English formula, a legislative Act which is repugnant 
to the provisions of Part III is, to the extent of the repugnancy, 
void and inoperative. Indeed, it would seem unnecessary to 
say so, for under the general doctrine of ultra vires any law 
which is repugnant to the provisions of the Constitution is, 
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to the extent of the repugnancy, void and inoperative, and it 
is confusing to find a special provision to that effect in Part 
II. 


On the other hand, article 32 may possibly be based on 
a different theory. Its interpretation requires the special 
knowledge and experience of an Indian lawyer. To one who 
has not that knowledge and experience, clause (1) seems 
very vague. The right to move the Supreme Court by ‘appro- 
priate proceedings’ is guaranteed: but who has the right and 
what are the appropriate proceedings? Clause (2) mentions 
the writs of habeas corpus, mandamus, prohibition, quo war- 
ranto and certiorari. In English law none of these is available 
against the Crown, but by article 300 the Government of 
India may be sued by the name of the Union State. Does 
that mean that the prerogative writs may be brought against 
what in Part III is called ‘the State’? If so, in whose name is 
the appropriate proceeding brought? Also, are other reme- 
dies, like the mandatory injunctions, available, and can they 
be brought as private actions or only as relator actions? Pos- 
sibly there are simple answers to all these questions, which 
may have been confused by the peculiar rules of English 
administrative law. To an English lawyer, at least, this injec- 
tion of Crown Office Practice into a traditional Bill of Rights 
is confusing, especially when simultaneously the Crown dis- 
appears. The result may be that fundamental liberties have 
been converted into fundamental rights against the State, 
and occasionally into fundamental rights in rem. No doubt 
the Supreme Court and the High Courts have already been 
seised of this problem. 
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It would be impossible in a single lecture to examine 
in detail all the articles of the Bill of Rights. With some ex- 
ceptions, they follow common form. First comes a general 
proposition; it is followed by specific applications arising 
out of that general proposition; then follow exceptions and 
qualifications. The scheme is shown in the table below. 


Proposition Applications Exceptions 
14 (equality) 15(1), 15(2), 16(1) 1563), 16(3), 16(4), 
16(5) 

19(1) (speech, — 19(2), 19(3) 

etc.) 

20 (offences) _ 

21 (life and 22(1)—(5), 23,24  22(5), 22(6) 

liberty) 

25(1) (religion) 26, 27, 28(1), 25(2), 28(2) 
28(3) 

31(1) (property) — 31(2)—-(4) 31(5)” 


The general propositions differ somewhat in their char- 
acter. Articles 21 and 31 (1) seem to be mere applications of 
the common law rule, which is presumably part of the law 
of India, that an act is lawful until it is declared unlawful. 
No person can be deprived of life, liberty or property except 
by law. The omission of the pursuit of happiness is perhaps 
significant of a difference between the American way of life 
and the Indian way of life: but the omission has no effect 


The Constitution (First Amendment) Act, 1951, added two further 
exceptions in articles 31A and 31B. 
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whatsoever, because it is as true in India as in the United 
States that one can pursue happiness, or even unhappiness, 
in one’s own way so long as one does not break the law. It is 
equally true that one can pursue butterflies, or knowledge, 
or fame. These general propositions suggest that among the 
Statutes of the University of Madras should be the general 
proposition: ‘No person shall be failed in an examination 
if he has passed’; or even the obverse: ‘No person shall be 
passed in an examination if he has failed? What the Ameri- 
can Bill of Rights was aiming at was the series of prerogative 
powers claimed by the Stuarts® and the French kings: but 
no such powers are claimed in India. 

Provisions of this character are quite appropriate in a 
Constitution which is regarded as the foundation of law. If 
one were codifying the whole of the law one might begin 
with general propositions like the axioms of Euclid. For ex- 
ample: 


1. Every actis either lawful or unlawful. 
2. No actis unlawful unless it is declared unlawful by 
positive law. 


Where the common law system operates, though, it is 
as unnecessary to insert these general propositions as it is 
to provide in the Interpretation Act that unless the context 


8The House of Stuart, originally spelt Stewart, was a royal house of 
Scotland, England, Ireland and later Great Britain. The family name 
comes from the office of High Steward of Scotland, which had been held 
by the family progenitor Walter fitz Alan. 
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otherwise requires, a straight line shall be the shortest dis- 
tance between two points’ or ‘unless the context otherwise 
requires, two plus two shall equal four’. 


Articles 14, 19 (1), and 25 (1) are different because they 
impose limitations on legislative power. It is, however, very 
doubtful whether article 14 contains anything that is not 
in article 15 (1). ‘Equality before the law’ cannot mean that 
every person shall be treated alike, though exactly what it 
does mean is bound to be the subject of much judicial ar- 
gument. Article 15 (1) says that there shall be no discrimi- 
nation on grounds only of religion, race, caste, sex, place of 
birth or any of them. It seems to follow that there may be 
discrimination on other grounds, as for instance between 
citizens and aliens, or according to trade or profession, or 
on the ground of place of residence. Nothing is said about 
discrimination on the ground of language, while there is a 
prohibition against discrimination on the ground of race. 
This is rather odd, because we know that all the so-called 
‘races’ of India are in fact language-groups. 


Indeed, article 14 is a good example of the dangers 
which arise from the type of Bill of Rights selected by the 
Constituent Assembly. It contains a general proposition 
about equality before the law: article 15 (1) forbids inequality 
among certain classes of persons and article 16 forbids 
inequality in respect of certain types of legislation. Thus, 
the courts are faced with the problem whether a type of 
discrimination not covered by article 16 is discrimination 
within the meaning of article 15 or whether the classes 
of persons not covered by article 15 are covered by article 
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14. If both questions are answered in the affirmative, 
sections 15 and 16 are quite unnecessary; but, since nobody 
is allowed to assume that two sections of a Constitution 
are mere verbiage, they must mean something, and what 
may possibly be read into the Constitution is that article 
14 does not mean what it says. The position would have 
been quite plain if the draftsman’s usual escape clause had 
been used: ‘Without prejudice to the generality of article 
14... Every lawyer knows that politicians, like playwrights, 
have to ‘tickle the ears of the groundlings’ by putting into 
laws propositions which need not be asserted because they 
are law already, but which have to be specifically asserted 
because public opinion demands express enactment. 


Nor is article 16 (1), which provides for ‘equality of op- 
portunity’ in the public service, very happily phrased, for it 
is very difficult to know what it means. To reach the highest 
branch of the public service in India, or elsewhere, it is nec- 
essary to secure primary education, secondary education, 
and higher education. Can a poor peasant in the State of 
Madras secure an injunction against the Federal Public Ser- 
vice Commission because there is no school in his village 
and therefore he has been denied equality of opportunity? If 
it does not mean that, what does it mean? These vague po- 
litical aspirations do no harm when they become Directive 
Principles of State Policy: but this is a rule of law. 


Article 19 is full of what an English lawyer might call 
‘hidden traps’. The right to freedom of speech and expres- 
sion may be taken as an example. It must be read subject 
to article 19 (2) which said, as originally enacted, that the 
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existence of this right should not prevent the State from mak- 
ing any law relating to libel, slander, defamation, contempt 
of court or any matter which offended against decency or 
morality or which undermined the security of, or tended 
to overthrow, the State. The weaknesses of that formula 
have already been exposed during the debate on the consti- 
tutional amendments. As the clause was originally drafted, 
the most obvious weakness was the omission of power to 
legislate against what may be called scandalizing religion. 
Remarks derogatory to the Buddha or the Prophet Muham- 
mad, for instance, would be strongly resented without its 
being possible to hold that they offended against ‘decency 
or morality’ or undermined the security of the State. The 
words ‘decency and morality’, indeed, are as full of holes as 
a crumpet. If morality means moral philosophy my learned 
friends in India must all become philosophers. Presumably, 
though, ‘decency or morality’ has a popular meaning and 
therefore has something to do with sex. 


The amended clause is an improvement. Article 19 (1) 
does not prevent the State from making any law, ’in so far 
as such law imposes reasonable restrictions on the exercise 
of the right conferred by the said sub-clause in the interests 
of the security of the State, friendly relations with foreign 
States, public order, decency or morality, or in relation to 
contempt of court, defamation or incitement to an offence. 
The differences between the present formulation and that of 
the original clause exhibit the defects of that original clause. 
The agitation against the amendment, too, bore witness to 
a defect in Bills of Rights generally. The amendment does 
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not impose any restrictions on anybody; it merely autho- 
rizes restrictions. Now, the question whether a restriction 
is good or bad depends on the restriction, not on the power 
to impose a restriction. Except in respect of the law of libel, 
which is probably too strict, and which was created not by 
Parliament but by the courts, English law is one of the most 
liberal systems in the world; and yet the Parliament of the 
United Kingdom has complete power to impose restrictions. 
Similarly, if the Legislatures of India were given complete 
power it would not necessarily follow that there would be a 
police State, or a controlled press, or a censorship of ideas. 
The agitation seemed to assume that a power to impose re- 
strictions would result in those restrictions; and it is very 
possible that a large section of the population, as well as 
people outside, thought that the Union Government was 
proposing something undemocratic. 


This is of course the result of trying to formulate Funda- 
mental Rights. If the Constitution allows a press reporter 
to turn himself into a public nuisance, he has, it is thought, 
a right to be a public nuisance; whereas, when it comes to 
the point, nobody desires that he be allowed to be a pub- 
lic nuisance. Eventually it was agreed to insert the word 
‘reasonable’. Now that is exactly what is wanted. If liberty 
becomes unreasonable it becomes licence. So long as this is 
a well-understood political principle, politicians as well as 
public opinion can make certain that unreasonable restric- 
tions be not imposed. But when the so-called right becomes 
a rule of law, what is ‘reasonable’ has to be determined by law. 
A piece of legislation may be challenged not only through the 
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normal democratic process but also through legal process. 


It is said to be a popular toast in Lincoln’s Inn, where 
the Chancery lawyers congregate, ‘Here’s to the man who 
makes his own will’ If constitutional lawyers had an Inn of 
their own they would drink to the man who inserts ‘reason- 
able’ into a Bill of Rights. In article 19 the word now appears 
five times. Indian constitutional lawyers should therefore 
raise a bumper — though in Madras State it will have to be 
filled with prohibition liquor — to the draftsman of article 19. 
‘Reason’ used to be synonymous with ‘equity’, and equity, ac- 
cording to Selden, varied with the length of the Chancellor’s 
foot. In the modern world, where constitutional litigation 
has become so expensive, the simile is not sufficiently apt. 
It varies not only with the length of the judge’s foot but also 
with the depth of the plaintiff’s purse or the length of his 
waistband. Everything is unreasonable until it has been pro- 
nounced to be reasonable by the highest possible Court. 


Some allowance must be made for the prejudices of an 
English lawyer, who is apt to shy away from a general propo- 
sition like a horse from a ghost. English law was built up 
from a multitude of individual instances, arising over hun- 
dreds of years. Every phrase in it is redolent of forensic his- 
tory. In other systems more merit is accorded to generalities; 
but those systems also accord more merit to juristic analy- 
sis than to judicial pronouncements. In the English system, 
which India has inherited, a general proposition or a generic 
or vague word is an invitation to litigation. Even more fruit- 
ful of lawyers’ fees is a general proposition followed by a 
generic exception, such as article 19 exhibits. Such an ar- 
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rangement trebles the difficulty of interpretation. It is nec- 
essary to interpret each generality not only in relation to 
its own language but also in relation to the others. When 
the Ceylon Ministers were instructed under the Colonial 
Government to give certain discretionary powers to the Gov- 
ernor, they gave him the powers in general language, created 
exceptions in general language, added exceptions to the ex- 
ceptions, and then vested the power of interpreting these 
clauses in the Supreme Court. Their draftsman made the 
cynical remark, off the record, that if that did not stop the 
Governor from exercising the powers nothing would. 


There are times when the Bill of Rights in the United 
States Constitution protects the poor and the lowly, though 
usually only when some national organization provides the 
funds for expensive litigation. More often it is used by vested 
interests to protect their anti-social behaviour. One ought 
not to judge a Bill of Rights by the litigation it causes, because 
it may often have prevented undesirable legislation from be- 
ing passed. Even so, it may be doubted whether the United 
States would not have prospered more, in a moral as well as 
a material sense, if it had not had to carry the Constitution 
on its shoulders. Compared with the Indian Bill of Rights, 
though, the American Bill of Rights is a marvel of clarity and 
conciseness. What the Fathers of the American Constitution 
did, though it is by no means clear that they knew what they 
were doing, was to trust their judges to protect their liberties 
by applying a few simple fundamental propositions. In In- 
dia the Constituent Assembly did not trust the judges so far. 
It tried to formulate not merely the general principles but 
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also some of the details. The Indian Bill of Rights is based 
on no consistent philosophy. A thread of Dicey’s nineteenth 
century liberalism runs through it; there are consequences 
of the political problems of Britain in it; there are relics of 
the Congress experience in opposition to British rule; and 
there is evidence of a desire to reform some of the social 
institutions which time and circumstance have developed 
in India. The result is a series of complex formulae, in 26 
articles, some of them lengthy, which must become the ba- 
sis of a vast and complicated case law. The most lucrative 
profession in India promises to be that of a constitutional 
lawyer. 


One result of having a Bill of Rights is that provision has 
to be inserted to suspend it. It is true that article 358 does 
no more than authorize the suspension of article 19. Article 
359 authorizes the suspension of constitutional remedies, 
but what it means is not at all clear. A legislative enactment 
which is void under the Bill of Rights is presumably void 
even while a Proclamation of Emergency is in force, unless 
it would otherwise be void under article 19. A person who 
wishes to challenge the validity of the enactment does not 
need a constitutional remedy: all he needs to do is to ignore 
the enactment and to resist any attempt to enforce it. If he 
is arrested for breach of the law he cannot take out habeas 
corpus, but he cannot be convicted of an offence because 
article 20 will be in force, and he must be produced before a 
magistrate within twenty-four hours under article 22, unless 
legislation providing for preventive detention is in force. The 
duty of the magistrate, clearly, will be to set him free, for he 
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has been arrested for failure to conform with an enactment 
which is not in force. Thus, constitutional questions will 
be decided not by the Supreme Court under article 32 but 
by magistrates under article 22. Further, if a person suffers 
damage through the action of a public authority under a 
legislative enactment which is invalid, he presumably has 
a cause of action against that authority. Certainly he would 
have such a remedy in English law, provided only that the 
damage does not result only from a failure of duty towards 
the public. 


These provisions seem to be another relic of Dicey. Dicey 
expounds some of the liberties provided by article 19. He 
then lays emphasis on habeas corpus — and the Constitution 
correctly extends this emphasis to the other prerogative writs 
— and the old practice of suspending the writ. Finally he 
discusses ‘martial law’, which is really a temporary suspen- 
sion of constitutional remedies. The Indian Constitution, 
however, contains a great many restrictions on legislative 
powers which are not mentioned by Dicey and to which 
the prerogative writs have little relevance, if any. It therefore 
leaves open the whole question of the protection of funda- 
mental liberties, or the preservation of fundamental rights, 
by measures other than the prerogative writs. 


It is necessary to remember once more that these re- 
marks come from an English lawyer, who has been trained to 
distrust general propositions. The greatness of English law, 
like the greatness of Roman law in its golden age, is due to 
its being built up from individual decisions. The statute law 
therefore goes into a multiplicity of detail, like the common 
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law. Judicial administration does help to protect fundamen- 
tal liberties because the judges never hesitate to express an 
opinion in no uncertain terms. Recently a village Hampden 
refused to show his identity card for a purpose which he 
deemed improper. The justices found the case against him 
proved, but thought that he was morally justified in refusing 
and therefore discharged him. In due course the case went 
to the House of Lords, which congratulated the justices not 
only on their decision that he had acted unlawfully, but also 
on their decision to discharge the accused. Their Lordships 
expressed their view in no uncertain terms that a power con- 
ferred for security reasons ought not to be used for other 
purposes, and it is reasonably certain that never again will 
the police exercise the power which is quite clearly vested in 
them. 


Generally speaking, though, fundamental liberties are 
protected not by law but by public opinion. The constitu- 
tional liberties of the American Bill of Rights are taken from 
English law. In Britain they can be taken away by Act of Par- 
liament, whereas in the United States they can be taken away 
only by constitutional amendment. Yet it is generally agreed 
that these same liberties are better protected in Britain than 
in the United States because there is a better organized and 
more forceful public opinion. The difficulty of organizing 
public opinion in a country so vast as the United States must 
readily be admitted. The difficulty in India must necessarily 
be even greater, but it may reasonably be asked whether In- 
dia will not lose more than it gains from this complex Bill of 
Rights. 
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The real difficulty is that the problems of life and society 
are infinitely variable. A draftsman thinks of the problems 
that he can foresee, but he sees through a glass, darkly. He 
cannot know what problems will arise in ten, twenty, fifty 
or a hundred years. Any restriction on legislative power may 
do harm, because the effect of that restriction in new con- 
ditions cannot be foreseen. It is a useful principle that one 
should never trust politicians; but itis equally true that in the 
context of the future one should never trust constitutional 
lawyers. On the whole the politician of tomorrow is more 
likely to be right than the constitutional lawyer of today. A 
Constituent Assembly has to effect a difficult compromise. 
On the whole, though, itis wise for the constitutional lawyer 
to be modest, to frame a simple system of government, and 
to hope that the future will be able to take care of itself. 

It has to be noted, too, that every Constituent Assembly 
has to take decisions in a hurry. It cannot adjourn while 
the constitutional lawyers work out their fundamental prob- 
lems. It has to take rapid decisions. This again leads to the 
conclusion that a Constitution ought to be as short and as 
simple as possible, but it also leads to the conclusion that 
every Constitution will be an imperfect instrument. 
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It may be stated as a general proposition that nobody would 
have a federal Constitution if he could possibly avoid it. That 
great lawyer, Lord de Villiers, was right to draw the conclu- 
sion from the experience of the United States, Canada and 
Australia, that South Africa ought to avoid federalism if it 
was at all possible to do so. It seems doubtful whether India 
could have avoided it. The huge bureaucracy which British 
rule had left behind would have been even more cautious, 
and the machine would have worked with even greater delay 
and friction, if there had been no devolution to the States. 
One cannot justly criticize the Constituent Assembly for a 
complication which it could not avoid; nor can one criticize 
the general principle adopted by the Assembly, that in spite 
of federalism the national interest ought to be paramount. 
In spite of the great differences in racial stock, language, 
climate and social organization, the States are less differen- 
tiated than a superficial view would seem to indicate. 


It is, however, not easy to seise the essential character- 
istics of Indian federalism. Here, as elsewhere, the Consti- 
tution is exceedingly complicated. The foundations of the 
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federal system were laid in the Government of India Act, 1935. 
It is therefore essential to remember that that Act was not 
intended only to create a Constitution. Its primary purpose 
was to transfer power, subject to limitations and qualifica- 
tions, from British to Indian hands. There was no need to 
discuss whether a provision was constitutional or admin- 
istrative in its degree of importance. The real question was 
whether a power was to be in British or Indian hands and, if 
the hands were to be Indian, whether they were to be tied 
closely or left comparatively free. The Act of 1935 was there- 
fore a bad precedent for the Constitution of an independent 
country. On the other hand, it had provided a working ma- 
chine in the Provinces of British India, and it was impossible 
to start afresh when the Provinces became States. All Con- 
stitutions are the heirs of the past as well as the testators of 
the future. To use the language of Roman—Dutch law, every 
generation is bound by fideicommissa's. 


We may note first that, whereas the United States and 
Australia left the existing State Constitutions standing, sub- 
ject to the federal Constitution, India like Canada enacted 
the State Constitutions in the federal Constitution. Unlike 
the Provinces of Canada, however, the States have no inde- 
pendent powers of constitutional amendment. Even a deci- 
sion to abolish the Legislative Council requires an Act of the 
Union Parliament (article 169). Most other changes can be 


4A fideicommissum is a type of bequest in which the beneficiary is 
encumbered to convey parts of the decedent’s estate to someone else. For 
example, if a father leaves the family house to his firstborn, on condition 
that she will it to her first child. 
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effected only by constitutional amendment. What is more, 
the State Constitutions in Part VI are expressed in consider- 
able detail, occupying 86 articles. An excessive rigidity has 
thus been given to State government. There is no reason for 
supposing that all State institutions must be weak reproduc- 
tions of Union institutions, like second rainbows. Similarly 
India would gain if they were allowed to experiment with 
constitutional forms. The resources of political science were 
not exhausted by Bryce and Dicey, the two writers whose 
influence in this Constitution has been most evident. 


Part VI does not, however, contain all the principles of 
federalism, for the relations between the Union and the 
States are governed by Part XI, finance is regulated by Part 
XII, and trade and commerce by Part XIII. 


The division of legislative power is governed by article 
246 and the Seventh Schedule. It follows with quite close 
fidelity the method adopted in the Government of India Act, 
1935, which broke away from the traditional system. The 
usual practice, as evidenced by the United States and Aus- 
tralia, has been to confer specific functions on the federal 
Legislature and to leave the residue to the States. Canada 
has two lists, one of Dominion powers and one of Provincial 
powers, with the residue in the Dominion. That residue is, 
however, of little importance, because some of the enumer- 
ated heads are so wide, as for instance ‘property and civil 
rights within the Province’, that there is very little to fall into 
residue. The more important characteristic of the Canadian 
distribution is that the two lists of powers have to be read 
together, the interpretation of the one depending on the 
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interpretation of the other. 


The lists in the United States, Canada and Australia have, 
however, one characteristic in common. The separate items 
are large and comprehensive, so that the number of such sep- 
arate items is comparatively small. The Act of 1935 followed 
a different principle. It sought to specify in considerable de- 
tail the field of legislation, to itemize the several subjects of 
government on which law may be anticipated. The scheme 
seems to have been a success for the comparatively short 
period during which it has been in operation. This is not a 
perfect test because, though it is easy to foresee what will 
be the main subjects of legislation in the next ten years, it 
is impossible to guess what they will be in a hundred years’ 
time. In the Act of 1935 this did not matter. It was merely 
an interim Constitution designed to cover the transition to 
independence, and it could always be amended by the Act of 
the United Kingdom Parliament. The Indian Constitution, 
on the one hand, is a permanent formulation, and the pro- 
visions relating to the distribution of legislative powers are, 
under article 368, particularly difficult to amend. The experi- 
ence of other federations has been that to secure substantial 
agreement on amendment is always difficult because there 
are so many vested interests in the status quo. In Australia, 
for instance, amendment can be effected by a majority of 
votes in the Commonwealth and in the majority of States. 
Even a Government which normally has the support of those 
majorities cannot, however, get amendments made. The Op- 
position is opposed to a proposal because it is produced by 
the Government even though it would be very willing to 
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accept the amendment if it were in power. It objects not 
because it considers the power to be unnecessary but be- 
cause it does not like the people who will exercise it. On the 
other hand every vested interest which fears that adverse 
legislation may be passed against it, either by the present 
Government or by some future Government, also votes and 
canvasses against. It is, however, easier where the assent of 
a parliamentary majority only has to be obtained, because 
party ‘discipline’ then operates. Nevertheless the require- 
ment of a two-thirds majority in each House, plus a majority 
of the States, is a most difficult one to satisfy. 


Even so, it seems probable that India has adopted the 
right principle. There may be much litigation at a later stage, 
when the subjects of government have altered: but an at- 
tempt to describe the field of legislation in large, general 
terms, would have caused litigation immediately. What is 
more, experience in other countries suggests that the prin- 
ciples of interpretation vary with the composition of the 
court and the social context in which the cases arise. It may 
not be true, as Mr Dooley said, that ‘the Supreme Court fol- 
lows the election returns’: but it is certainly true that the 
principles applied in interpreting the Constitution of the 
United States have varied from generation to generation. 
The shorter experience of Canada permits the same general- 
ization, while in Australia there was a fundamental change 
in 1920, though recently there has been a tendency to revert 
to earlier ideas. Something is gained if excessive litigation 
can be avoided at the outset, and it must be remembered 
that even the prospect of litigation hampers the discretion of 
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the Legislature. The future has to take care of itself because 
nobody knows what its needs will be. 

In India there are three lists, the Union List, the Con- 
current List and the State List. This necessarily makes in- 
terpretation difficult, but generally speaking the lists are so 
detailed that the majority of cases will be covered by express 
words. The language of article 246 shows that the first ques- 
tion to be asked is whether a subject falls within the Union 
List, the second whether it falls within the Concurrent List, 
and the third whether it falls within the State List. In accor- 
dance with article 248, the residuary power is in the Union. 
Further, by article 254, in the event of repugnancy between 
a law made by a State Legislature and a law made by the 
Parliament of the Union, the latter shall prevail, subject to 
the qualification that, if the law deals with a subject-matter 
in the Concurrent List, a later law of a State Legislature will 
prevail over an earlier law of the Union Parliament if the 
former was reserved for the President’s consideration and 
has received his assent. Some authorities consider that this 
article applies only to subjects in the Concurrent List, but 
it is not so phrased. It makes sense if all references to the 
Concurrent List be deleted, thus: 


If any provision of a law made by the Legislature of a 
State is repugnant to any provision of a law made by 
Parliament which Parliament is competent to enact ... 
the law made by Parliament ... shall prevail and the law 
made by the Legislature of the State shall, to the extent 
of the repugnancy, be void. 


The question is important because, as the experience 
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of Canada has shown, a law made by a State dealing with 
a subject-matter in the State List may be repugnant to a 
law made by the Union dealing with a subject-matter in the 
Union List. For instance, a law relating to fisheries may deal 
incidentally with the navigation of fishing vessels, though 
navigation is an exclusively Union function. 


Speaking generally, the subjects have been very precisely 
formulated so as to lead to a minimum of controversy and lit- 
igation, at least at the early stage while the environment and 
the problems of 1948 are maintained. Perhaps the vaguest 
phrase in the Seventh Schedule is ‘economic and social plan- 
ning’ in the Concurrent List. Planning is part of the current 
political cant, and so whenever a politician, in any country, 
puts up a proposal he calls it a ‘Plan’, and the proposals put 
up individually by Ministers and approved collectively by 
the Cabinet are called a ‘National Plan’. Anything done by a 
democratic Government is therefore ‘economic and social 
planning’, just as any action taken by a small communist 
minority is regarded by Communists as ‘mass action’. Of 
course, the courts will have to say whether legislation falls 
within ‘economic and social planning’; but, until they have 
laid down some principles, the phrase is as vague as, say, 
‘the pursuit of happiness’. 


The subordinate position of the States is witnessed by 
many of the provisions of the Seventh Schedule. Indeed, it is 
somewhat remarkable that the Constituent Assembly main- 
tained the strictly federal principle at all. It would be easy to 
give defined powers to the States and sovereign powers to 
the Union, subject only to the Constitution. All legislation 
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by the Union would then be valid, provided that it did not 
infringe the Bill of Rights or other constitutional provisions, 
while State legislation within the powers of the State would 
be valid unless it was repugnant to Union legislation. The 
difference in substance would not be very great, but litiga- 
tion would be rendered less likely. Federalism is justified 
only where a minority has to be protected by giving it ex- 
clusive powers over its own culture, as in French Canada. 
There is no longer justification for it in such a country as the 
United States or Australia. Evidently the Constituent Assem- 
bly thought there was little justification in India. That opin- 
ion might possibly be contested, especially here in South 
India, but having gone so far in the direction of a unitary 
Constitution, it is surprising that it did not go further. In- 
cidentally, this Constitution ought to destroy the theory, 
sometimes expressed in Madras, that Ceylon will one day 
return to Mother India. Whether it would do so in any case 
is very doubtful: it is evident that it would never be in its 
interest to do so under a Constitution which vests control in 
the Hindus of the north and provides no adequate protection 
for minorities. 


Indeed, the almost complete disregard of minority 
claims is one of the most remarkable features of Indian 
federalism. The existence of competing claims on religious 
and ethnic grounds was one of the reasons given for the 
refusal of Indian independence before 1940. By reaction the 
Congress politicians, who were above all else nationalists, 
tended to minimize the importance of minority interests 
and their emotions. History will probably tell us that 
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this soft-pedalling of communal claims was one of the 
reasons for the creation of Pakistan as an independent 
State. What effect it will have on the Constitution cannot 
be estimated, because it depends essentially on the way 
in which majorities exercise their power. Countries with 
divided loyalties are always on the horns of a dilemma. To 
compromise with communal claims may be the height of 
statesmanship because it enables the majority to secure the 
support of the minorities. To recognize communal claims, 
on the other hand, is to strengthen communalism. The 
Constituent Assembly has decided to ignore communalism.. 
If this bold step succeeds history will record it as. a decision 
of the highest statesmanship; if it fails, history will call it 
another case of political blindness. 


There are two articles, 249 and 250, authorizing the 
Union Parliament to trench upon the State List. Article 249 
requires a resolution passed by two-thirds of the Council of 
States present and voting that it is necessary or expedient 
in the national interest that Parliament should make laws 
‘with respect to any matter enumerated in the State List 
specified in the resolution’. The resolution cannot remain 
in force for more than one year, unless renewed, and the 
legislation will cease to have effect six months after the 
resolution ceases to be in force. Article 250 gives a similar 
power while a Proclamation of Emergency is in force. Article 
251 then provides for cases of repugnancy on the same lines 
as article 254. So long as there is both Union legislation and 
State legislation in the field the former shall prevail to the 
extent of the repugnancy. 
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Finally, article 253 empowers the Union Parliament to 
pass legislation implementing any treaty, agreement or con- 
vention with another country ‘or any decision made at any 
international conference, association or other body’. This 
last phrase is remarkably vague. It does not specifically refer 
to conferences, associations and other bodies representing 
Governments, and on its face it would seem to apply to any 
international organization representing, let us say, universi- 
ties or trade unions. Nor would it seem to matter that the 
organization had merely advisory powers. The word “deci- 
sion’ cannot mean a binding decision, for the assumption 
is that legislation is needed to implement it. If this is the 
correct interpretation the Union Parliament can acquire ju- 
risdiction over university education by the simple process 
of a decision of the Inter-University Board of India, which 
is an international body because it contains representatives 
of universities in Burma and Ceylon. One notes, too, that 
the Cominform’s and the Fourth International” are inter- 
national bodies. This is such a startling invasion of States’ 
rights, thrown in casually by a few words at the end of an ar- 


*SCominform The Information Bureau of the Communist and Work- 
ers’ Parties, commonly known as Cominform a coordination body of 
Marxist-Leninist communist parties in Europe during the early Cold 
War, formed in part as a replacement of the Communist International. 
Cominform was dissolved during de-Stalinization in 1956. 

‘6Fourth International The Fourth International is a revolutionary so- 
cialist international organization consisting of followers of Leon Trotsky, 
also known as Trotskyists, whose declared goal is the overthrowing of 
global capitalism and the establishment of world socialism via interna- 
tional revolution. 
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ticle, that one doubts its correctness. Possibly a court would 
hold that ‘international implied a governmental organiza- 
tion, that it applied to ’association’ and ‘body’ as well as 
‘conference and that body’ had to be read ejusdem generis”. 

The distribution of legislative power has two interesting 
features. One is the obvious weakness of the States. The Con- 
stitution recognizes that most of the States have no lengthy 
history behind them, for they were created under British rule 
for convenience of administration. The ancestral loyalties 
relate not to States but to so-called racial communities. Nor 
is itnow impossible, as it used to be, that Madras should be 
governed from New Delhi. Telephones and aeroplanes have 
made all the difference. 

The second feature causes more concern. Some English- 
man is said to have spoken about ‘the glorious uncertainty 
of our law’. If he ever did say it, he was no doubt using his 
prerogative of declaring that anything English was ipso facto 
good, for uncertainty in law is a most undesirable character- 
istic. The question of vires most likely to be raised in India is 
that of the validity of State legislation. The frequency with 
which the word ‘repugnant’ is used indicates how often the 
question of the validity of such legislation will be raised. In 
addition there will be all the problems caused by the Bill of 
Rights. Now legislation whose validity can be challenged 
is legislation which people will hesitate to obey. Since the 


7A canon of construction holding that when a general term follows a 
list of particular terms, the general term only applies to things similar 
to the particular terms. For example, in the list “sun, moon, and other 
large objects”, the phrase “other large objects” only includes celestial 
bodies, not houses and elephants. 
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practice of obedience to law is not well established in India, 
the result may be that much State legislation will be nullified 
by nonobservance. Perhaps I may give an example from our 
beautiful city of Kandy. According to a notice which stands, 
or used to stand, in the main street, there is in operation a 
by-law forbidding persons to walk in the centre of the road, 
or words to that effect. If that is what the by-law says, it is 
clearly void for uncertainty. If it means that nobody may 
walk on the road it is void because it is unreasonable and in 
conflict with statute law. Whatever the reason may be, no- 
body in Kandy pays the slightest attention to it. It cannot be 
said that the citizens of Kandy hold the jay-walking champi- 
onship of Ceylon, because at least one other Kandyan town 
has achieved a higher standard, but at least it can be said 
that this by-law is a complete nullity in fact as well as law. 


Now this is a serious matter because experience else- 
where has shown that if persons are encouraged to disre- 
gard one part of the law, they tend to disregard all parts of 
the law. The problem of nullity is inevitable under a federal 
Constitution; it is necessarily more acute under a federal 
Constitution which contains a Bill of Rights. In India the 
States affect the lives of ordinary citizens more readily than 
the Union. Itis therefore a matter of importance that State 
law will be so easily challengeable. 


Part XI of the Constitution, unlike most federal Consti- 
tutions, contains provisions governing the administrative 
relations between States. The explanation appears to be that 
such provisions were included in the Government of India 
Act, 1935. There they had some meaning, because they were 
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considered necessary in order to place provincial autonomy, 
in some degree, under the Viceroy’s control. In the present 
context articles 256 and 257, which in certain circumstances 
enable the Union Government to give directions to the State 
Governments, seem to have little value. It is not difficult to 
imagine a conflict between a Congress Government of the 
Union and a non-Congress Government of a State. Possi- 
bly — though the question needs investigation — it will be 
possible to get a mandamus against a State which refuses to 
comply with directions; but is it proposed to put a State Gov- 
ernment into jail for contempt of court ? Probably the rem- 
edy would be for the Governor to dismiss his Ministers. This 
could happen, though, even if there were no such provision 
as article 256 or article 257, as Australia has demonstrated. 
Besides, the efficacy of the dismissal of Ministers depends 
on the willingness of the electors to make a different choice 
at the ensuing general election, which would in almost all 
cases be inevitable. It would seem that if a federal system is 
selected one must put up with the inevitable consequences 
of federalism, one of which is the possibility of a conflict 
between the State and the Federal Governments. 


Article 258 is an interesting attempt to meet some of the 
difficulties of federalism which have been met with in Aus- 
tralia. Sub-clause (1) is of no great importance, because it 
confers a power to vest Union functions in State officials only 
with the consent of the State Government. Sub-clause (2) 
not only repudiates the doctrine of ‘the immunity of instru- 
mentalities’ in so far as it might apply to Union legislation, 
but specifically authorizes Parliament, within the limits of its 
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powers, to impose duties and confer rights on State officials. 
How far a State official can serve two masters, especially 
when the two masters are in conflict, is an interesting ques- 
tion to which time will no doubt supply a negative answer. 


Article 263 empowers the President to establish an inter- 
State Council. One of the books on the new Constitution, 
after setting out the investigating and advisory functions 
of the Council, adds: ‘Such a Council will also serve to iron 
out all inter-State differences and animosities.’ Optimism is 
not usually part of the stock-in-trade of the constitutional 
lawyer, since he has to study not only the laws but also the 
people who make them. It may be mere professional pes- 
simism to suggest that, since a similar idea has never been 
very successful elsewhere, it is not likely to be very success- 
ful in India. A conference between the Prime Minister and 
the State Premiers sometimes proves helpful — and some- 
times not. At a lower level conferences between Ministers 
and officials engaged in cognate aspects of administration 
sometimes provide for valuable collaboration: but no formal 
constitutional provision is necessary for these purposes. For 
the time being article 263 may be regarded as potentially a 
dead letter. 


Part XII of the Constitution, which deals with Finance, 
Property, Contracts and Suits is so complicated that a de- 
tailed study is impossible in this cursory survey of federal 
relationships. Indeed, a constitutional lawyer has some sym- 
pathy with the State Minister of Finance who said he could 
not understand it. Chapter I, which deals with Finance, 
shows, as Mr Lionel Curtis had already demonstrated, that 
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one of the most difficult questions involved in the making of 
a federal Constitution is the division of financial resources. 
The division of taxing powers is in large measure determined 
by the division of legislative powers. A power to tax is a 
power to destroy, or at least to restrict severely. For instance, 
an excise or a sales tax of one hundred % or more may de- 
stroy a trade under the legislative control of another Gov- 
ernment. What is more, while the Federal Government has 
heavy expenditure on defence, the State Governments may 
have heavy expenditure on social services: but in a compara- 
tively undeveloped country like India customs duties, which 
must be levied centrally, must cover a large part of the to- 
tal revenue. In short, the real problem is to give a State a 
revenue commensurate with its responsibilities. 


The problem is complicated, and the Constituent Assem- 
bly has provided a complicated solution. Under the distri- 
bution of legislative power in the Seventh Schedule, most of 
the larger taxing powers, both direct and indirect, are vested 
in the Union. Under article 269, however, certain taxes, in- 
cluding succession and estate duties, are collected ’by the 
Union but assigned to the States, while under article 270 
income taxes, except on agricultural land, are collected by 
the Union and distributed between the Union and the States. 
Specific grants are payable to certain States under article 273, 
and there is a general duty to make grants under article 275. 


The effect of all this can be estimated only by those 
skilled in the public finance of India. Experience elsewhere 
has shown that arrangements of this character almost 
always prove to be unsatisfactory after ten years or so. A 
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system so rigid as that of India may prove to be deficient 
even sooner. Indeed, the Constituent Assembly, with par- 
donable humility, seems to have recognized this, for article 
280 makes provision for a Finance Commission within two 
years, and again every five years thereafter. These things are 
usually not decided by Commissions, though; the problem 
is almost invariably one of votes. Commissions propose, 
but politicians dispose, and politicians depend on votes. 
There is no evidence to suggest that the genus will have any 
different characteristics in India. 


Trade and Commerce 


My last subject is “Trade, Commerce and Intercourse’. The 
title was obviously taken from Australia, where the Constitu- 
tion provides that ‘trade, commerce and intercourse shall be 
absolutely free’. The judicial decisions on this famous — or 
notorious — section 92 of the Commonwealth Constitution 
demonstrate how complicated is the simplest constitutional 
provision. Eminent Australian authorities who have tried 
to discover some principle behind the decisions of the High 
Court and the Judicial Committee of the Privy Council say 
that they no longer understand what the section means. Per- 
haps they never did: for as every lecturer or examiner — or, 
for that matter, examinee — knows, there is nothing like a 
good phrase to hide a complete lack of understanding. Ifa 
phrase is wanted, it is not difficult to find one. ‘Absolutely 
free’ means ‘relatively free’. The Indian Constituent Assem- 
bly seems to have adopted that view from the beginning. 
Article 301 starts with the draftsman’s magic formula: 
‘Subject to the other provisions of this Part.’ It goes on to 
say that ‘trade, commerce and intercourse throughout the 
territory of India shall be free’; not absolutely free or even rel- 
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atively free, but just free. Article 302 then makes plain that, 
so far as the Union Parliament is concerned, it need not be 
free at all. Parliament may by law impose such restrictions 
on the freedom of trade, commerce or intercourse between 
one State and another or within any part of the territory of 
India as may be required in the ‘public interest’. Who is go- 
ing to decide whether it is required in the ‘public interest’? 
Though the matter is not free from doubt, it would seem that 
the task must fall upon the courts. If this interpretation is 
correct, the provision will be productive of lawyers’ fees. It 
may be doubted, too, whether ‘the public interest’ is a con- 
cept easily reducible to legal formulae, though admittedly 
something of the sort happens with ‘public policy’. 


The major element of doubt in this interpretation arises 
from the extremely vague language of article 307. Parliament 
may by law appoint such authority as it thinks appropriate 
for carrying out the purposes of articles 301, 302, etc., and 
confer on the authority so appointed such powers and such 
duties as it thinks necessary. No doubt the Constituent As- 
sembly had in mind the Inter-State Commerce Commission 
of the United States. If it is sought to give such a body judi- 
cial powers, article 131 would no doubt be invoked. Under 
it, the Supreme Court, ‘subject to the provisions of this Con- 
stitution’, has exclusive original jurisdiction in inter-State 
disputes. It is true that disputes under the commerce clause 
need not be inter-State disputes. In Australia the Privy Coun- 
cil obtained jurisdiction precisely because section 92 was 
a limitation on the powers of the Commonwealth and the 
States and did not raise what the Australians call an inter 
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se’? question. Nevertheless, the Privy Council has held in the 
Banking Case that the nationalization of the banks did in- 
volve a dispute between the Commonwealth and the States 
and so vested exclusive jurisdiction in the High Court. 

Moreover, a plausible argument can be raised on the 
language of articles 302 and 307 itself. Parliament can, if 
would seem, confer power under article 307 only by means 
of a valid law. If the Supreme Court declares that an Act 
of Parliament is invalid under Article 302 because it is not 
‘required in the public interest’, the power conferred under 
article 307 disappears. Hence the Supreme Court, and not 
the body appointed under article 307, must decide whether 
an Act is ‘required in the public interest’. 

Articles 301 and 302 do not, however, stand alone. Hav- 
ing said in article 301 that ‘trade, commerce and intercourse 
... Shall be free’, and qualified that statement in article 302 
by saying in effect that trade, commerce and industry shall 
not be free if the Union Parliament passes an Act which is 
‘required in the public interest’, the Constituent Assembly 
has provided in article 303 (1) that neither Parliament nor 
the Legislature of a State shall have power to make any law 
giving, or authorizing the giving of, any preference to one 
State over another, or making, or authorizing the making 
of, any discrimination between one State and another, by 
virtue of any entry relating to trade and commerce in any of 
the lists of the Seventh Schedule. 

In so far as this applies to the Union Parliament, it must 
be read subject to clause (2) of the same article, which pro- 


‘8 Between one another, each other; together, mutually. 


67 


TRADE AND COMMERCE 


vides that nothing in clause (1) shall prevent Parliament from 
making any law giving, or authorizing the giving of, any 
preference, or making, or authorizing the making of, any 
discrimination if it is declared by law that it is necessary to 
do so for the purpose of dealing with the situation arising 
from scarcity of goods in any part of the territory of India. 

This sort of drafting is the despair of the lawyer. The 
question of the validity of an Act of the Union Parliament 
relating to trade, commerce or intercourse depends upon 
the answers to the following questions: 


1. Does it fall within the Union List or the Concurrent 
List of the Seventh Schedule? This is in itself not a 
simple question, because ‘trade, commerce and inter- 
course’ is not an item of either list. Trade and com- 
merce will normally fall within items 41 and 42 of the 
Union List, but intercourse is a vague term covering a 
multiplicity of relationships. 

2. Ifthe answer to question (1) is in the affirmative, does 
the Act interfere with the freedom of trade, commerce 
and intercourse under article 301? 

3. Ifthe answer to question (2) is in the affirmative, does 
the Act fall within article 302, which allows a restric- 
tion on the freedom of trade, commerce and inter- 
course if it is ‘required in the public interest’? 

4. If the answer to question (3) is in the affirmative, is 
the law discriminatory in the sense of article 303 (1)? 

5. Ifthe answer to question (4) is in the affirmative, is it 
excepted under article 303 (2)? This is the easiest of 
the questions, because it depends on a recital in the 
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Act itself and does not require a determination by the 
courts. 


Where general phrases are used, as they are in the Indian 
Constitution, the boundary between validity and invalidity 
can be determined only by case law. If the High Court of 
Australia and the Privy Council have had difficulty in deter- 
mining the meaning of ‘absolutely free’, how much more 
difficult is the task of the Indian courts, which have to de- 
termine the meaning of ‘free’ in article 301, subject to the 
qualifications in article 302, which is in turn subject to the 
qualification in article 303 (1). 

The application of article 303 (2) to State Legislatures is 
even more curious. Article 301 applies to State legislation as 
it applies to Union legislation, though such legislation must 
in any case fall within the State List or the Concurrent List of 
the Seventh Schedule. State legislation which restricts the 
freedom of trade, commerce and intercourse, even if valid 
under the Seventh Schedule, is invalid under article 301. It 
would be interesting, for example, to ascertain what author- 
ity the State of Madras has to forbid the importation of al- 
coholic liquor. It would not be enough to provide by law 
that the possession of such liquor was an offence, for if the 
possessor had brought it in under article 301 any attempt to 
penalize him for being in possession would be a colourable 
attempt to prevent him from bringing it in. At what point 
possession would become unlawful is a matter which only 
the courts could determine, but a person who brings in a 
case of whisky because trade, commerce and intercourse are 
free would be wise to drink it as soon as possible. 
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To this article 303 (1) adds a prohibition against discrim- 
ination. How a State can discriminate when it has no power 
to make law at all is one of those mysteries which seem to 
take us into the realm of the supernatural. If the Madras 
State restricts importation from Orissa it must also restrict 
importation from Mysore; but since it apparently has no 
power to do either the point may be regarded as ‘academic’ 
in the worst sense. It is clear that, in so far as it applies to 
State legislation, article 303 (1) is not a qualification to article 
301, but an independent fetter on legislative power. Even 
more curious is article 304. At first sight, paragraph (a) ap- 
pears to authorize an import duty on goods imported from 
other States — not, be it noted, from other countries; thus 
Madras may impose a duty on goods from Orissa or Mysore, 
but not from Pondicherry or Ceylon. It is, however, doubtful 
whether entry 52 of the State List authorizes an import duty, 
and there is no power in the Concurrent List. Paragraph (a) 
of article 304 probably refers, therefore, to excise duties and 
sales taxes. If that is so, all it means is that a sales tax on 
articles produced in Madras must not be lower than the sales 
tax on goods imported from anywhere else in India, though 
apparently it may be higher on goods imported from Ceylon. 


We come next to paragraph (b) which authorizes ‘such 
reasonable restrictions on the freedom of trade, commerce 
or intercourse with or within the State as may be ’required in 
the public interest’. The Legislature cannot interfere with 
trade, intercourse or commerce with the State except at the 
State boundaries. It can, therefore, impose restrictions at 
the State frontier if they are ‘reasonable’ and are ‘required in 
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the public interest’. Apparently they may be unreasonable 
and yet ‘required in the public interest’, or reasonable and 
yet ‘not required in the public interest’. What is meant by 
‘reasonable’ and ‘required in the public interest’ is therefore a 
subject on which lawyers, with the assistance of economists 
and sociologists, may argue at length. 

The questions to be asked about the validity of State 
legislation are therefore the following: 


1. Isit authorized by the State List or the Concurrent List 
of the Seventh Schedule? 

2. Ifthe answer is in the affirmative, does it obstruct the 
freedom of trade, commerce and intercourse under 
article 301? 

3. If the answer to question (2) is in the negative, is it 
discriminating and therefore invalid under article 303 
(1)? 

4. If the answer to question (2) is in the affirmative, is 
the legislation nevertheless valid under article 304? 

5. If the answer to question (4) is in the affirmative, is 
the legislation invalid under article 301 (1)? 


This process of legislating by exception to an exception 
is not a happy one. It may be noted, too, that in the process 
the Constituent Assembly has forgotten to deal with the 
essence of the Australian problem. That problem may be 
put by asking whether the freedom is at the State frontier or 
anywhere within the State. Is it merely that the State (or the 
Union) must not impede the flow of goods and persons over 
the frontier, or is it prohibited from doing anything which 
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interferes with the flow of goods and persons throughout 
India? The phrasing of article 301 seems to suggest the latter 
interpretation; and that interpretation has apparently been 
accepted in Australia, though only after much litigation. 

The new generation of Australian lawyers would like to 
get rid of section 92 of their Constitution, which seems to 
them to be more trouble than it is worth. It seems certain 
that in twenty years Indian lawyers will be able to point out 
that the Australian lawyers do not know what trouble is. 
Part XIII exhibits the major defect of the Indian Constitution, 
a reluctance to trust the Legislatures combined with a reluc- 
tance to allow the courts to engage in judicious law-making 
through the interpretation of broad and general provisions. 
If nobody except the Constituent Assembly can be trusted 
to make laws, why not make the laws once for all and enact 
a one-clause Constitution: ‘Nobody shall change the laws of 
India’? 
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These lectures have appeared to give a more unfavourable 
verdict on the Indian Constitution than the facts warrant, 
because certain portions only have been selected for study. 
Those portions were of course selected because they seemed 
to be the most susceptible of criticism. It may be, too, that 
time will show that the fears expressed were exaggerated. 
The Supreme Court could, by a few judicious interpretations, 
put the process of judicial explanation into safe channels. 
Its task is, however, a most difficult one, and it would not be 
surprising if it failed. The fact that the Constituent Assembly 
had to make substantial alterations in its own document, 
almost before the ink was dry, is indicative of the nature of 
the problem. The first general election was being held while 
these lectures were being delivered, and the new Legisla- 
tures have not yet got into their stride. The attempts of their 
predecessors to impose prohibition and abolish the zamin- 
dari system — regarded purely as a constitutional process 
and not as examples of social and political ideas — were by 
no means happy. Will their successors find their task any 
easier? 
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My own view is that the Constitution is far too large and 
therefore far too rigid. As the first lecture sought to explain, 
the rigidity of a Constitution is not determined solely by 
the nature of the amending process; it is also determined by 
the volume which has to be amended. The volume is indeed 
great because the Constituent Assembly was neither content 
to state general principles like a Constitution in the Latin 
tradition, nor to establish a set of institutions in the English 
tradition. To the complications of federalism it has added 
the complications of a Bill of Rights. So did the American 
colonists, but they were content with general formulae, and 
they had no Government of America Act to lead them astray. 


The Indian reaction, like the American reaction, is in 
large measure a product of British rule. The Constitution 
of the United States was by reaction a product of George III 
and Lord North. The Indian Constitution is by reaction a 
product of the Governments of MacDonald (in his last and 
worst phase), Baldwin, Chamberlain and (to a less degree) 
Churchill. It is impregnated with the idea that law and gov- 
ernment are dangerous and ought to be kept in concentra- 
tion camps. Possibly, too, there are implicit consequences of 
communal tensions and doubts whether democracy always 
throws up the ablest and most public-spirited representa- 
tives of the people. We have all realized, at times, with what 
little wisdom the world is governed; and India can hardly be 
said to have been governed with superabundant wisdom in 
the past fifty years. 


One must not exaggerate. The Constituent Assembly has 
given India a machine which ought to work. It is based upon 
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the experience of a people who, whatever their other defects 
may be, do know how to govern themselves. In due course 
India will probably find, as the Irish did very quickly, that it 
is the machine and the background of public opinion which 
matter. The frills and furbelows of a Constitution are as 
unnecessary as those of fashion. What is more, like those of 
fashion they cost money. A constitutional lawyer who wants 
a simple, spartan Constitution is perhaps as disloyal to his 
profession as a sari designer who insists on plain georgette. 
He must confess, though, that a Constitution works best 
when it discourages constitutional lawyers from breeding. 
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